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is considered legally innocent, the opportunity to remain free until the case is resolved (see 
Figure 8.3). The Eighth Amendment of the Constitution is clear that excessive bail is prohib-
ited. Specifically, the Eighth Amendment states: “Excessive bail shall not required, nor exces-
sive fines imposed.” While excessive bail is forbidden, the Constitution does not stipulate 
that a person has the right to bail. The right to bail for some individuals comes from the Bail 
Reform Act of 1966, which gives noncapital defendants the right to be released on bond or 
personal recognizance. When individuals are released on their own recognizance, this means 
the suspect, without posting bail money, agrees to show up for court. In some cases, the Bail 
Reform Act provides the court with the discretion to deny bail. This is likely particularly if 
the person is a flight risk. Also, the judge may deny bail if he or she believes the suspect may 
commit additional crimes or interfere with witnesses. As previously mentioned, the court may 
consider a variety of factors in the decisions to grant bail, such as the type of offense (serious-
ness), the suspect’s character, ties to the community, employment status, and/or past record. 
Given the characteristics of the Schuett victimization, prosecutors did not offer Bradford the 
opportunity to post bail. Rather, he was held in jail awaiting his preliminary hearing.

On a more practical note, bail reduces the population in overcrowded jails. Judges and 
magistrates determine the amount of bail. Bail bondsmen can be used for people who lack 
the financial resources to post bail. A bond usually is about 10% of the bail amount and may 
require that property be used as collateral.

Bail Reform Act of 1966: 
This federal law provides a 
noncapital defendant with 

the right to be released 
on bond or on personal 

recognizance unless the 
defendant is a flight risk.

recognizance: The 
suspect, without posting 

bail money, agrees to show 
up for the court based on 

his or her word alone.

POLICY ISSUES

The Duke Lacrosse Sexual Assault Case
In 2006, a criminal investigation was undertaken 

after allegations of sexual assault were made against 
three members of the lacrosse team at Duke University. 
Crystal Gail Mangum, an African American student at 
North Carolina Central University, accused the white play-
ers of raping her at a party. Mangum, who was hired to 
dance at the party, was said to have worked as a stripper, 
dancer, and escort. The investigation was turned over to 
District Attorney Michael Nifong, who publicly introduced 
the specter of a hate crime in more than 50 press confer-
ences. In other words, the players not only raped the girl; 
they engaged in the crime because she was black.

After a series of unfortunate events the same eve-
ning, Mangum was picked up by the police and invol-
untarily committed. During the hospital admission, she 
claimed she had been raped and underwent a physi-
cal examination in which DNA samples were collected. 
Later, the prosecutor obtained DNA samples from 46 of 
the team’s 47 members. The DNA samples taken from 
the victim failed to match any of the players. But part of 
this evidence was not shared with defense lawyers, who 
filed a motion claiming the DNA report was incomplete 
and excluded specific information on the DNA of two 
unidentified males. Nifong asserted the lack of DNA evi-
dence was inconsequential in proving his case given the 
circumstantial evidence and testimony of the victim. As a 

result, two of the young men were arrested and indicted 
on charges of rape, sexual offenses, and kidnapping. 
Eventually, the charges against the young men were 
dropped and Nifong resigned from the case. Ultimately, 
Nifong’s overzealous behavior became a leading exam-
ple of prosecutorial misconduct as details of his behav-
ior were discovered. Today he is retired.

Think About It
1.	 Given the structure of our legal system, what factors 

may motivate a prosecutor to engage in misconduct 
like this?

2.	 What remedies might be available to prevent this type 
of behavior?

3.	 Should prosecutors be restricted from appearing in 
the press before trial?

4.	 Is it ethical to first try the case in the “court of public 
opinion”?

5.	 How can the legal system hold Nifong accountable? 
Should he have been disbarred? (He was.) Should 
he have been charged criminally? Sued in civil court? 
Should the accuser face charges as well? Why or why 
not?

Video: 
Duke lacrosse scandal




